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THE ZOLA TRIAL. 



The stenographic report of the first trial of M. Zola, a volume of 
over a thousand octavo pages, has just been published, and I have 
thought it might interest the readers of the Virginia Law Register 
to have presented some of the differences between the French procedure 
and our own, as therein exhibited. 

The history of the very interesting case out of which this trial grew, 
is, briefly, this: In the latter part of December, 1894, Captain Alfred 
Dreyfus, an artillery officer, attached to the General Staff, and on duty 
at the Ministry of War, was tried by court-martial, with closed doors, 
on the charge of treasonable communication of army secrets to a for- 
eign government. He was found guilty, sentenced to degradation from 
his rank, expulsion from the army, and perpetual confinement in a 
penal colony. 

It is not contested that the only evidence of his guilt, of which either 
he or his counsel had knowledge, was the alleged similarity of his hand- 
writing to that of a certain document, called in all the trials, "the 
bordereau" — a document without date, signature or address, consist- 
ing of thirty lines, written on both sides of a page of very thin letter 
paper, by which the writer promised to furnish his correspondent five 
described pieces of information, alleged to be army secrets. 

Dreyfus protested his innocence in the most passionate manner, and 
when it became known, as it did shortly after his deportation, that of 
the five experts in handwriting, who testified at the trial, two declared 
that the incriminating paper was not by Dreyfus, and a third decided 
against him with some reserve, a protest, which soon gathered enormous 
strength, arose in the highest ranks of civil life, against what was 
termed a barbaric injustice. This criticism received a marked 
impetus from an article published on the 14th of September, 1896, 
in the Eclair a semi-military journal, and a bitter denouncer of 
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Dreyfus, alleging that Dreyfus was not condemned alone or principally 
on the supposed similarity of handwriting, but on another document — 
or other documents. Thereupon Maitre Demange, the counsel of Drey- 
fus, published, over his own signature, a letter of denial, in which he 
affirmed in the most solemn manner that no other proof, document or 
statement whatever was ever communicated to him or to his client, save 
the "bordereau." This brought out the response that the other docu- 
ments were privately communicated to the court-martial after the trial 
was over, and while the court was ' ' in deliberation ' ' ! And this is 
now universally conceded. About the same time Le Matin published 
a/ac simile of the famous "bordereau " — a document which was sup- 
posed to be under seal in a safe of the War Department — and the 
accuracy of this copy was admitted on the Zola trial by one of the 
officers who condemned Dreyfus. 

Just at this time accident placed in the hands of Col. Picquart, an 
officer in the Intelligence Department, some private letters of an in- 
fantry officer named Esterhazy, and the Colonel was struck with the 
remarkable resemblance of the writing of these letters to the "borde- 
reau." At least two other investigators who had samples of Ester- 
hazy's writing — Mathew Dreyfus, brother of the condemned officer, 
and M. Scheurer-Kestner, the Vice-President of the French Senate — 
came independently to the same conclusion, and on the 15th of No- 
vember, 1896, Mathew Dreyfus published a letter he had previously 
written, without effect, to the Minister of War, denouncing Esterhazy 
as the real author of the "bordereau." Thus publicly challenged, 
the Minister was compelled to act, and the trial of Esterhazy was 
ordered, also by court-martial. It resulted, after a secret hearing, in 
the acquittal of the accused on the testimony of experts, it was said. 

On the 13th of last January M. Zola, the well-known novelist, pub- 
lished in L'Aurore an open letter to the President of the Republic, 
which, after a skillful presentation of the history of the affair, con- 
cluded with a violent denunciation of the proceedings of the two 
courts-martial and a scathing criticism of several high officers of the 
army, declaring, in terms, that the sentences were rendered by order 
of the Oovernment, the latter to conceal the illegality of the former, 
and inviting the Government to try him for defamation.. 

Seven days afterwards the Minister of War filed a complaint with 
the Procureur-General attached to the Court of Appeals, an officer whose 
functions are somewhat similar to those of our Commonwealth' s Attor- 
ney, in which he singled three sentences out of nine or ten columns of 
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Zola's letter — those assailing the courts-martial — and demanded the 
prosecution of Zola for defaming those courts. This complaint, put 
in proper form by the Procureur, was communicated by separate pro- 
cesses in writing to M. Perreux, the publisher of L'Aurore, and to 
Zola, summoning them to answer on the 7th of February at the 
Palace of Justice. These processes contained each the day, month 
and year of delivery to the accused, the name, profession and domi- 
cile of the Procureur, the name of the officer (huissier) who served 
the summons, the name, profession and domicile of each of the accused, 
and the name of the person at the domicile of each accused in whose 
hands the process was left; and it is significant of the extreme formal- 
ism of French proceedings, that the omission of any one of these many 
indications would have rendered the process absolutely null and void. 
The process always concludes with the cost of service; and it may be 
of interest to know that in this case it was seventy-five centimes, or 
fifteen cents of our money. 

Five days before the trial the accused, as required by law, furnished 
the Procureur, in writing, with a list (1) of the facts which they pro- 
posed proving, (2) of the documents they purposed introducing, (3) 
of the witnesses they wished summoned ; and, inasmuch as one of the 
witnesses was General Billot, the Minister of War, the accused prayed 
the Minister of Justice to procure a decree of the Cabinet allowing 
General Billot to testify. 

Three magistrates of the Court of Appeals in each department are 
designated to hold the assizes: a president and two conseillers. In 
France only the magistrates of the lower courts are called judges ; in 
the assizes, the courts of appeal, and the courts of cassation (or Su- 
preme Court) the magistrates are called "counsellors." This may 
be a convenient place to add that lawyers are not addressed in France 
as Monsieur, but always as Maitre. 

On the opening of the court the president notified the accused that 
if they had any objection of form to interpose it must be done then, 
since after the first juror was drawn such objections would be inadmis- 
sible. On their replying that they had none, the names of thirty 
jurors were placed in an urn, and a list of them furnished to the 
prosecuting officer (Avoeat Gin&ral — the Procureur not appearing 
further) and to each of the accused. The parties are allowed to strike 
off names from this list, provided they do not reduce it below twelve; 
in fact, eleven names were peremptorily challenged, as we should call 
it. There were no challenges "for cause;" and from the remaining 
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nineteen twelve drew places in the box. Then two supplementary 
jurors were drawn, whose duty it is to listen to the proceedings as the 
regular panel; but they are only put in the box in the case of sick- 
ness or other cause compelling one or two of the regular jurors to with- 
draw — an expedient whose wisdom was shown in this trial, where one of 
the jury broke down. 

The charge was then read by the clerk (greffier), and it may be 
worthy of note that the publisher was arraigned as principal and Zola 
as accomplice. 

The authority of the court is forced upon the attention of a stranger 
in many ways during a French trial. Thus, the prosecutor asks leave 
to speak before he opens the case, and the president formally authorizes 
him. All questions are propounded to the witnesses by the president, 
not by the lawyers, who only indicate them — a system which prevents the 
reply to an illegal question getting to the jury; which obviates unseemly 
wrangles between witnesses and counsel; which gives the witness a 
moment of reflection before answering, but which also prevents that 
occasional extortion of the truth from an unwilling witness which 
comes from rapid examination. 

The causes of incompetence are more numerous than with us. No 
witness who is father, grandfather, son, grandson, mother, grand- 
mother, daughter, granddaughter, or other relative, directly ascendant 
or descendant, can testify. Neither can husband or wife, even after 
divorce, nor can any servant or employee, nor any collateral relative 
to the fourth degree. 

Before opening the case the Avocat General moved to exclude from 
the case certain proposed proofs of facts as not pertinent, and submitted 
a written argument, in a very condensed form, to support his request. 
This writing is called his "conclusions." The accused replied also by 
"conclusions," and the court, after abrit e ^liberation, returned with 
a judgment, also in writing, supporting the demand of the prosecutor. 
And so throughout, every exception is presented at once, in writing, 
and every ruling is in writing, the latter terminating always with a 
written judgment. Even so trivial a matter as the substitution of a sup- 
plementary juror, in lieu of one disabled by temporary illness, was the 
sul ect of a written judgro {arrU, in the language of the higher 
courts) 

I may remark that each accused had but one counsel, and, so far as 
my observation goes, more than one counsel never represents a French 



1898.] THE ZOLA TRIAL. 137 

litigant, civil or criminal. Zola would have had a half dozen in the 
United States. 

One of the first witnesses, General Gonse, gave occasion for a char- 
acteristic incident. 

In response to a question propounded, as the rest, by the President, 
he replied, "I know nothing about it," and then turning to Maitre 
Labori, Zola's counsel, he added, "These questions are mere snares" 
(traquenards). 

Maitre Labori instantly arose, and, amid a breathless audience) de- 
manded that the Prosecutor should rebuke this impertinence, adding 
that no other question should be propounded until this matter was set- 
tled. The Prosecutor remained mute, when from every quarter of the 
bar rose the cry, "Le Batonnier! Le Batonnier! " 

The Batonnier is the President of the Bar Association, his office 
dating from the earlier days of the XlVth century, and among his 
duties is the defence of the rights of advocates. This officer at once 
arose and politely, but very firmly, informed the witness that he must 
apologize, which he straightway proceeded to do ! 

There is no corps in the world more jealous of its rights than the 
French bar, and its history is full of illustrations of the coercion of 
courts to respect these rights by means of united action. No trades 
unions are more despotic than professional ones, and among these none 
surpasses, in this respect, the bar of Paris. The President, in this 
trial, more than once felt the weight of this force when he permitted 
himself to wander from strict impartiality. On one occasion, insisting 
that Maitre Labori should abridge his questioning, the lawyer replied, 
"All the pity I feel for you in the annoyance these questions appear to 
give you will not cause me to shorten my examination one minute." 
And the court was silent. On another, when the President permitted 
some impatient exclamation to pass his lips, Maitre Labori, with mock 
sympathy, exclaimed, "If you only knew how it wrings my heart to 
make you suffer thus! " 

Not the least remarkable feature of the trial to one habituated to 
our procedure, was the extraordinary latitude allowed to witnesses, 
many of whom, especially the military ones, made long addresses to the 
jury. 

The whole trial was a duel between the counsel and the court, the 
one to introduce the other to exclude all reference to the Dreyfus affair, 
on the ground that the decision in that matter was chose jugie, that is, 
an irrevocable and unimpeachable decision, which was unquestionably 
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true (re* judicata). But, nevertheless, the counsel won,, and nearly 
everything of any interest in the Dreyfus trial was disclosed. 

The constant reiteration by the court of the words " la chose jugie" 
gave occasion for a rather dramatic retort of Me. Clemenceau, the coun- 
sel of the publisher. Behind the seat of the judges of the assize courts 
of France a painting of the Crucifixion is usually found. It is sup- 
posed, probably with no more reason than is "kissing the Book," to 
insure greater truthfulness of testimony. Once when the court had 
insisted on the sacredness of the "chose jugie" Clemenceau pointed 
to the Crucifixion and cried, "There's another ' chose jugie.' '' 

After thirteen sessions the accused were convicted, as must, indeed, 
have been anticipated. The charge against them, to- wit: the writing 
and publishing of this defamation that the courts-martial had convicted 
Dreyfus and acquitted Esterhazy by order of the Government, was, in 
its nature, hardly susceptible of proof, since no witness would have 
been permitted to affirm the fact if he desired, which none of them 
did. What was unexpected was the severity of the sentence, which 
was for the maximum fine and the maximum term of imprisonment as 
to Zola. 

The Court of Cassation, the highest court of appeal, and one which 
concerns itself exclusively with questions of law, quashed the sentence, 
on the purely technical ground that the proceeding should not have 
been initiated by the Minister of War, but by the courts-martial who 
were assailed. 

And on Monday next, the 23d, the trial will again commence at 
Versailles. A. M. Keiley. 

Alexandria, Egypt, May %1, 1898. 



ADVERSABY POSSESSION — AGAIN. 



Much of the confusion which surrounds the question of adversary 
possession, as discussed in recent issues of the Register, is due, it 
seems to the writer, to the assumption of the false premise upon which 
the discussion has, so far, proceeded. This premise is found in Mr. 
McDowell's corollary from the statute, which Mr. Minor and Judge 
Sims seem to accept as a necessary inference therefrom. The statute 
reads: 

" In a controversy affecting real estate, possession of part shall not be construed 
as possession of the whole, when an actual adverse possession can be proved." 



